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Respondent,

EMERGENCY SUSPENSION QRDER

THIS CAUSE came on for consideration before the Secretary of the Agency for Health
Care Administration, ot his duly appeinted destpnee, who after careful review of the matier at hand
andd being otherwise fuily advised, finds and concludes as follows:

THE PARTIES

1 The Agency for Health Care Administration (heretnafier “the Apency™). is the
licensure and reglatory authority that oversees home heafth agencies in Floride and enforces the
applicable federal and state regulations, statutes and mules governing heme health agencies. Chs.
400, Part [, and 408, Part 11, Fla. Siat {2016); Ch. 39A-8, Fla. Admin. Code. As part of its
oversipht responsibilities. the Agency has the authority to impose emergeney orders, including an
emergency suspeusion order, when circumsiances diclate such action. §§ 120.60(6); 468.814: Fla.
Stat. (20163,

2. The Respondent, B2 Fanerson and Emerson dita Brightstar (hereinafter “the
Respondent™), was issued a licesse by the Agency to operate » home health ageney located at 118

South 5% Street, Leesburg, Florida 34748, § 400.464(1), Fla. Stat. (2016). As the hoider of such



licenses, the Respondent is a licensee, “Licensee” means “an individual, corporalion, partnership,
fiem, association, or governmental entity, that Is issued 4 pormit, segistration, certificate, or license

§ 408.803(9), Fla. Stat. (2016}, “The licensee is legally respousibic for all aspects

by the Agency

of the provider operation.” § 408.803(9). Fla. Siat. (2016). “Provider™ means “apy activity,

service, agency, or facility regulated by the Agency and listed in Scetion 408.802,” Plorida Statutes

(2016 § 408.803(11), Fla. Stat, (2016). Home health agencies are vegulated by the Agency under
Chapter 400, Pat 111, Florida Statutes {2016}, and listed in Section 408.802, Florida Staiutes
[2016) § 408.802(14), Fla. Star. {2016). Home heald1 agency patients ere thug clienss, “Client”
means “any person receiving services fom a provider™ § 408.803(6), Fla. Stat. (2016}

3. As of the date of this Emergency Suspension Orider, the census at the Respondent’s

welients and eight (8} unskilled patients for

nome health ageney iz five (3} skilled musing patie
a total of thirteen {13}

THE AGENCY'S EMERGENCY ORBER AUTHORITY

4. The Agency may impose 50 immediate moralorium or emergency suspensiol 28
defined in section 120160, Florida Statutes {2016, onany provider if the Agency detenmines that
any condition related to the provider er licensee preserss & treat to the health, safety, or welfare
of a client. § 40881401}, Fla. Stat. (2016). 1f the Agenvy finds thet immediate serious danger e
the public health, safety, or wellare requires emergency suspension, resirichion, oF Temitation of a
ficense, the Agency may take such action by any procedure that is faic under the circumstances. §
1206066}, Fla, Stat, (2016).

LEGAL DUTTES OF A HOME HEALTH AGENCY

5. Usnder Florida law, when required by the pravisions of chapter 464: part 1. part HE,

ar part V of chapter 468; or chapter 486, the attending physician, physician assistant, o advanced



registered nurse practitioner, acting within his o her respective scope of praciics, shall establish
treatment orders for a patient whe s o receive skilled cave, The treatment orders must be signed
by the physician, physician assistant, or sdvanced registorad nuese practitioner before a clam for
payment for the skitled services is submitted by the home health ageacy. If the claim is subsitied
to & managed care organization, the treatment orders must be signed within the tme allowed under
the provider agreement, The treatraent orders shall be reviewed, as frequently as the patient’s
ilfness requires, by the physician, physician assistant, or advanced registered nurse practitioner m
consiEitation with the home health ageney. § 400.487(2), Fla. Bt {2016}

& Linder Florida law, the skilled care services provided by a home health agency,
direetly or under comtyact, niusst be supervised and covrdinated in aceondance with the plan of care,
§ 4B0.487(6), Fla. Stad. (20163

7. Uinder Plorida law, a plan of care ghall be established in consuiation with the

physician, physician assistant, or advanced registered marse practitioner, pursaant to Section

400.487. 7S, and the home health agency staff who are invotved i providing the care and services
required 1o caery out the plyysician, plysician assistant, or advanced regisiered mirse wractitioner’s
trcatment orders. The plan must be inciuded in the clinical record and available for review by alt
stafl mvalved in previding care to the patient. The plan of care shall contain a Hst of individualized

specific goals for each skilled discipline that provides patiest care, with implementation plans
g P

addr

tng the fevel of stefl who will provide care, the frequency of hiome visits to provide direct
care and case management. Fla. Admin Code R, 59A-R0215(1),

8. Hinder Florida law, home health agency staff must follow the physiclan, physician
assistant, or advanced registered purse practitionet”s treatment orders fhat are contamed i the plan

v, the patient’s physician,

af care, 1f the orders cannot be followed and nnest be aftered in some we



pliysician assistant, or advanced registered nuese practitioner must be notilied and must approve

of the change. Any verbal changes are put in weiting and signed and dated with the date of receip!

cian, physician assistant, o7 advanced registered

by the nurse oy therapist who talked with the phys

mapse pactitioner’s office. Fla Admin. Code R, 39A-80215(2).

LR Flotida law provides:

{23 Directer of MNursing
{a) The director of nursing of the agency shali:

1. Mest the criteria as defined in Seetion 400.462(10), .5

se or manape, directly ar through qualified SUbUI{jl!lde\ alb personel
who provide direct patient care;

3. Tnsure that the professional standards of community nursing practice are
malsitained by &l nurses providing care; and.

4. Maintain and adhere to agency procedure and patient care policy manuals.

(b} The director of nursing, the administrator, or alternate administrator shafl
establish policies and procedures on biomedical waste for home health agencies
providing nursing and physical therapy servives. The Department of Health website
has information on biomedical waste handling and the requisements at
wanw.doh.state. fLusEnvironmentCommunitySomedical.

(s} The director of nursing shelk:

1. Establish policies and procedures that are consistent with recommended Centers
for DHsease Control (CDCY and Qecupational Safety and Health Agency (O5HA)
guidelines for safety, universal precautions and infection control procedures;

2. Employ and evaluate nursing personnel;

3, Coordinate patient care services; and,

4. Set or adapt policies for, and keep records of criterta for admission 1o service,
case assigniments and case managemne
() Parsuant 1o Section A00LA97(3)a}, F.5., the director of nursing shall establish a
process to verify that skilied nursing and persenal care services were provided.
When requested by en AHOA employee, the disector of nursing shall provide a
ceptifted veport that lists the home health services provided by o specified direct
service staff person or conlacted stafd pevson for a specified time period as
permitied in Section 400.497(3)(b), .8, A certified report shall be in the form of a
n or fyped document or computer printout and signed by the divector of
The report must be provided W the surveyor within twe howrs of the
the time period requested 5 longer than one year, then the report
raust be provided within thiee hours of the request.

(e) The director of nursing shall establish and conduct an ongoing quality assurance
program. The program shali inclade a1 least quarterly, documentation of the review
af the care and services of a sample of both active and closed clinical records by
the divector of nursing or his or her delegate, The director of nursing assuncs




overall responsibility for the quality assusance progumm. The quality assurance
programm is 4o assure that:

1. The home health sgency accepts patients whose home health service needs can
be met by the home health agency:

2. Case assignment and management i appropriate, adequate, and consistent with
the plan of care, medical repimen and patient needs. Plans of care arc individuaiized
based on the patient’s needs, strengths, Bmitasions aud goals;

3. Nursing and ether senvises pravided to the patient are coordinated, appropriate,
adequate, and consistent with plans of care:

2. All services and owtcomes are completely and lepibly documented, dated md
signed in the elinical service record:

5. The home health ageney’s poticies and procedares are followed:

. Confidertiality of patient data i maintained; and,

7. Findings of the quality assurance program are used to improve services.

{fy In &0 agency with less than a total of 10 full time eguivalent emplo
contracled personnel, the dircetor of nursing may aso be the administator.

Fla. Admin. Code R, 55A-8.0093(2)

FACTS JUSTIEY NG EMERGEMNCY ACTION

i, On or ghout February 17, 20017, the Agency issued an lmmediate Moratoriney on
Admissions and Fmerpency Restriction Order (hereinafter “Restriction Grder'”) on the Respondent

1 Apency for Health Administration vs, B2 Dmerson and Pmwerson, LLC dfbia

in State of Flor

Briphtstar, Agency Case No, 20 F001962.

11, The Restriction Order directed the Respondent 1o © ... take bnmediate sieps to
safely discharge and iransfer its patients requiring skilled care to other providers apable of
providing the care that the patients require.” Restriction Order, % 28, The Restriction Order further
pluced an Immedizte Moratorivm on Admissions of acw patients 1o Respondent’s services.
Resirietton Order, % 29,

12, On or abowt April 17, 2017, the Agency completed a monlionng survey of the
Respondent.

13, Based upon this survey. the Agency makes the following findings:

& Five {3} patients continue 10 receive skifted mrstng care from the Respondent.

w



. Of those five {3) patients, skifled mursing care was provided o two (2) of the
patients withoul physician’s orders from a Flovida physician preseribing the skalled nursing
care.

c. Of those patienis, three (3} had received infusion therapies. The Respondent’s
stppotting documentation to validate its care for one (1) of these patiens is a physician’s
ieleplione order taken by and recorded by a pharmacist tocated in the Btate of New fersey.
A second patient’s supporiing dectyuentation to validete care is areferral rom a pharmacy
provider, however no physician’s order for home bealth skitled care.

d. A plan of care was not developed for four (8) of the five (3) patients,

@, For four (4} ofthe rematning patients receiving skillod narsing cars, the Respondent
could demonsirate no effort 10 take immediate steps to dischazge the patients W another

qualified provider. The Respondent's sole demonstrated effort o oblain aliemative care

for these individuals was for the Respondent 1o contact its infusion pharmacist, which dud
not provide an alternative placement.

£ There is po indication that these patients were notified of the Restriction Ouder,

There b5t indication that these patients were provided any opportunity fo exercise their

rights 1o the choice of their health cate provider. As to the fifth patient, the Responden
indicated the patient's responsible party had been notified of the need to transfer the patient.
The paticnt’s responsible party indicates that the Respandent was divected by the Ageney
that nursing home placement for the patient was required, and did not indicate the dictates
of the Restriction Order or provide an alternative that the patient receive home health care
services from another qualified provider.

ER On Mageh 21, 2017, inexcess of one (1) month of the eniry of the Restriction Ovder,

é



the Respondent admitied 1o Hs sensas » patient seceivh

i

iti.

ik

x non-skilled care,

Patient number one (1)
The patient received muitiple medications.

an ot these

The Respondent had no physician orders from s Flovida phy
medications.
The Respondent had no plan of cars for the patient.

A medication prescribed (o address cardiae conditions was withheld by the

Respondent idue to the pattent’s blood pressure. The patient’s physician was not
comtacted concerning either the patient’s blood pressure level or that the medieation
was withheld.

The Respondent’s communication with the patient’s power of atiomey related to
the Restriction Order was to inform the power of attorney that tie patient required
nbrsing  home placement and thal cemtinued home cwe would require
correspondence from the power of attorney indicating home baged care was stif]
desired.

As o patiend aumber four (4}

Skilied services include infuston therapy.

The patient’s plan of care was nol executed by the patient’s physiciao,

No effirts to notify the patient of the Restriction Order or to assist in afternative
placement could be demgnstrated,

As o patient number eipht (83

Skilled servives inchude infision therapy o prevent organ rejection.

“The patient™s plan of care was net exccuted by the patient’s physiclan,



iti.

il

it

m.

i

Mo efforts (o neiify the patient of the Reswiction Order or to assist n aitemmative
placement could be demonsteated.

As 1o patient number nine (9%

Skilfed services inchude the administration of Oclagant.

The Respondent has no physician’s order for the medication, but merely a verbal
order executed by a New Jersey pharinacist,

The patient had no plan of eave sigaed by the patient’s physiclan,

The Respondent has no physician’s order for the start of cave,

ist in alernative

No efforss fo notify the patient of the Restriction Order ot 1o w
pacement could be demonstyated.

As o patiend ten {10}

Fhe patient received infusion therapy services.

The Respondent has no physician’s arder for the start of care.
No efforts to notfy the patient of the Resiriction Order or to assist in alternative
placement could be demonstraded.

As o pattent number two (2):

Fhe patient was discharged during the Restriction Order.

The Respondent indicated physician’s orders wete obtained for madications and
home health shilled services afier the entry of the Restiction Order, but the

Respandent could not produce copies of those orders,

clan was nefified of the

The patienr’s record does not reflect the patient’s ph
patient’s discharge from skilled seevices, there was no physician’s order refated 1o

the dischargs.



v, When the patient contacted the Respondent. the Respondent indicated the patients
infision services had been terminaied.
v, No physiclan’s order discharging the patient from services were obtained.
0. As to patient number three (3):
i The patient was discharged after the Reswiction Order.
H. The Respondent's dizector of swsing indicated the paent’s wound care was

serminated on February 10, 2017, at the patient’s request, however recerds do not

yeflect this information wag communicated to the patient™s physician or that orders
directing the cessation of reatment were obtained,
i, Nophysiclan's erder discharging the patienit frem services were obtained.

o As 1o patiem nwnber five (5, the patient was discharged after the Restriction Order.
However, there is no physician’s order discharging the patient from services.

p. The Respondent’s current Ditector of Nursing contibues to betieve a referral from
the Respendent's corperate parent, or a pharacy provided prescription, sufficed for
reguited physician’s orders Telated w0 heme health services and the plan of care.

q. The Respendent maintaing policies and proceduses rebiuted to patient care, physician

The above recited facts are net consistent

arders, plans of vare, snd other related servic

with these policies and procedures.

THE NECESSITY FOR THE EMERGENCY SUSPENSION ORDER

14, The Apency is charged with the responsibility of enforcing the laws de gned W

provdeet the health, safery and welfare of patients and clients it Florida's home health agencies. Ch

400, Part 1H, Ch. 408, Part 1L, Fla. Stat, (2016); Ch. 38A-8, Fla Admin, Code. Where the health,

safety or welfare of a home health apency patient is at risk, 1he Agency wili take prompt and



appropriste action. Ensuring the protection of patients (rom abuse, neglect and exploitation is one
of the Agency™s essential purposes.

15, The facts are clear that the Respondent’s operation continues (o have systemic

deficiencies related {o the provision of skilted services for patients eatrusted (0 Respandent’s care,

16, Asrecited in the Restnetion Order, home health servicss ate performed under the
preseribed direction of realing physictans. Physiclan orders are requived for the provision of home
healih cate services, See, § 400048742}, Fla. Stat (2016}, Health care providers are reliant upon

categivers lo provide care s prescribed and to teport deviations thetefrom, and emergent

conditions, (o weigh and evaluate the efficacy of medical reatments prescribed and promptiy alter

or amend these prescriptive services lo meet the patient’s ongeing and changing medical

requirements, Nurses act under the direction of licensed physicians, See gemvrally, The
Practice Act, § 464.001, Fla. Star, (2016}, of seq.

17.  The Respondent cominues to provide skifled nursing services w patienss wihout

physician orders despite betng cited for this very deficient practice during the survey precipitating
the Restriction Order and the Order jtseif.

18, Similarly, as cleardy recited in the Restriction Order, plans of care in the home
health agency arena include a determination of services o be performed as preseribed, the

{requeney of those services, and the skill levels necessary of persons whe provide these services.

Absent a plan of eare, required servives could be overlooked or persons without requisite skifl and
cducation levels could be scheduled 1o provide pmient care. Plans of care also ensure that
physician orders for each service are obtained and maimained,

19.  The sbsence of plany of care for padems are a sevious deficient practice

jeopardizing patient heslth and well-being.

10



2. The Respondent, despite the directives of the Restriction Crder, continues ils
operations fn & manner nol meeting mingmum requirements of law, The Respondent comtinues te
provide skilled nursing services despiie & dirertive to Gischarge those patients o other qualified
providers. Skilled services continue o be provided without requisite physician orders. Plans of
care have net been developed, executed by a physician, ot inplemented for patients. Policy and
procedurs related 10 patieni care has not been implemented. In addition. the Respondem has failed
to polify its remaining skilled care paticnts that the Respondent has been vesiricted from
performing those services, and has failed w vndertake gemdne efforts to identify quatified
providers whe can meet the patient's care needs and respect the patients” right 1 choose their

mmedicat care provid

rity and magnifude

21 ndividually and collectively, these deficiencies are of such s
that they constituie a continuing direet and immediate threar 1 the health. safiety and welfare of
she Respondent’s patients and any future prospective patients. The current sitaation deprives these
patients of the appropriste health care and treatment that they reguire,

22, The failures idemified are not isolated and include all patients receiving sialled

tion Oxdesr

nursing care, The faifurss are knewn to the Respondent, vet continue despite the Restr
The Respondent, in violation of the Restriction Oider, adumitted a patient to non-skilied care.
CONCLUSIONS OF LAW
23, The Agency has jurisdiction over the Respondent pursuant to Chaplers 408, Part 1,
400, Part U1, Florida Statutes, and Chapter 38A-8, Florida Adminisuative Code.
24, Based upon ihe above stated provistons of law and findings of fact, the Agency
conctudes that: {1} an imumediate serious danger to the public heaith, safety, ot welfare presently

exists ot the Respondent™s honse health agency which justifies an inumediate moratovium on patient



adm

cns 4o ihe Respondent's services, and (2} the present conditions related to the Respondent

and Hs home health agency present a threat to the health, safety, or welfare of a resident, which

cequires an inmnediate moratorbum on admi

25 Based vpoan the above-stated provisions of fsw and findings of faci, the Apeney
conelndes that an Emergency Suspension of the Respondent™s license to operate this home health
agency is necessary in order Lo protect patients from (1} the unsafe conditions and deficient
practices that currently exist, (2} being placed at risk not receiving skitled services as prescribed,

and (3) being served by & home health agency where the regulatory mechanksms enpacted for patient

protection have been repeatediy overlooked.

26, The Respondent’s deficlent practices exist presently and will more likely than not
continue o exist if the Apency does ot act promptly. 1T the Agency does not act, it is likely that
the Respondent™s conduct wiil continue.

27, The Respondent was clearly aware of ity identified deficient practice related to the
failure te oblain physician orders for care and the faflure to devise and tmplement patient plans of
care. These deficient practices were idensificd at length in the Restriction Order issued by the

1 failed 1o evaluale its patiert

Agency over two (2) moenths age. The Respondent nonetheless
census o ensure orders were presenl, of o essure thal plans of care were developed wnd
implemented. The deficient practices and conditions fdentified in this order jusudy the imposition
of an Emergency Suspension Order. Less restrictive actions have proven (fuitless,

28, The emergency action taken by the Agency in this particular instance is faiv wnder
the circumstances and the least resiriclive action that the Agency could take given the sel of facts
anef cirewmstances of this particular matter, This remedy is narrowly tailored to address the

specifie harn h this instance.



SF IS THEREFORE ORDERED THAT:

29, The Respondent’s License to operse this home health spency is SUSPENDED
effeciive Monday, May 1. 2017, at 5:50 pan.

30 Upon receipt of this order. the Respondent shall post this Order on its premises in

that 1s congpricucus and visible 1o the public.

31 Asofihe effective date and tine of the suspension, the Respondent shall pot operaie
this home health agency.

3, The Agency shall prompily file an administrative action apainst the Respondent
based upon the faets set out in this Emergeacy Sespension Order and provide notice to the
Respoadent of the right 10 a hearitg under Section 120.57, Flovida Statutes (2016), at the tine that
such action s taken..

ORDERED in Taliahassee, Florida, this 9 day of April, 2017,

3

Juzgtin
\g&enn’d for He

M. Senir, Secretary

are Administration

NOTICE OF RIGHT TO SUBECIAL REVIEW

This emergency order is 4 non-final order subjeet to facial review for fegai sufficiency, feg
Broyles v, State. 776 So.2d 340 (Fla. 1st DCA 2001). Such review is commenced by filing &
petition for review in accordanmce with Florida Reles of Appeilate Procedure 9.100(h) and
{€). Sice Fla. R. App. P, .190(b}2). Tn order te be timely, the petitien for review must be
filed within thirty {30) days of the rendition of this ron-final emergency order.




RICK SCOTT
GOVERNOR

SUBTIN M. SERIDR
SECRETARY

DELEGATION OF AUTHORITY
To Execute
Emergency Orders

t specifically delegate the authorily to execute Emergency Orders to Molly McKinstry,
Beputy Secretary, Health Quality Assurarice or her delegate.

This defegation of authority shall be valid from the date of October 4, 2018 until revoked
by the Secretary.
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Jistin 4. Benior, Secretary o

Fagebook unnARGAFlorida
Yoeutube.com/AHTAFIoride
Twiler.comAHCA_FL
SiideShare aellAHCAFOrida

$TA7 Mighop Drive = Maif Stop 1
Teitakasses. FL 32348
AHCA MyFiorida com




